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CHAPTER G

Conflict of Jurisdiction. Criteria for
Assessing Jurisdiction in the Context of
Cross-Border Emerging Digital Asset
Disputes

MIHAELA APOSTOL

1 Introducing Emerging Digital Assets

Before delving into the topic of jurisdictional objections, it is necessary to
start by discussing the concept of “digital assets”. There are a number of
definitions trying to capture the concept of digital assets. Some are very
broad: “any asset that is represented digitally or electronically”,' or “non-tan-
gible assets in a digital form”? or “electronic record which is capable of being
subject to control.”s and others are a bit more specific hinting at the under-
lying technology or the rights conferred to the owners “digital units of
data in a shared system jointly maintained and updated by multiple parties
that (i) can be directly controlled by the asset holder via cryptographic keys,
and (ii) may represent a set of rights”,* or “any representation of information
tracked on a blockchain that confers ownership, access rights, representation,
voting rights or utility”.>

The majority of sources defining digital assets complement the definition
with specific examples,® or give details about the technology used.” Given
the difficulty in pinpointing a specific concept, the term ‘digital assets’

is perceived as encompassing ‘classical’ digital representations (such as
videogames, animations, etc.), but also digital assets which are created
with the help of emerging technologies such as artificial intelligence or
blockchain. Without aiming to be technical and exhaustive, for the pur-
pose of this chapter, the term ‘emerging digital assets’ will be used as an
umbrella term to cover an electronic record which confers the owner a
right, or which otherwise has an economic value and which was created
with emerging technologies such as artificial intelligence or distributed
ledger technologies (by way of example, cryptocurrencies, virtual land, or
other fungible and non-fungible tokens).
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Disputes involving emerging digital assets are not new anymore, they are
more and more prevalent lately. The first ones started around the end of
2018,% and developed quite rapidly.? Issues on substantive questions of
law, for example, whether or not cryptocurrencies can be recognised as
legal property, are now more clearly settled'° through case law and/or
jurisprudence. On the contrary, when it comes to procedural issues, and
more specifically jurisdictional issues, things are more nuanced, and they
are likely to be treated differently from one jurisdiction to another.

Courts’ jurisdiction is defined by whether a specific state has the power or
authority to decide over a dispute involving a particular person, thing or
intangible object." Therefore, the concept of jurisdiction is, by definition,
a territorial matter limited by the boundaries of a particular state. At the
opposite end of the spectrum, emerging digital assets are inherently delo-
calised or involve multiple geographical locations.'? These fundamentally
different key characteristics clash and raise a series of legal questions
regarding courts’ jurisdictions in emerging digital assets disputes.

The topic of jurisdictional objections raises numerous challenges, espe-
cially when emerging digital assets are involved. Several issues are rele-
vant to mention here. First, the issue of ratione materiae jurisdiction. In
some systems of law, civil courts divide their jurisdiction based on the
value in dispute. This can be problematic given the volatility of digital
assets. Furthermore, jurisdiction may be based on the legal nature of the
dispute and whether it involves a monetary claim or a proprietary claim;
as the legal nature of emerging digital assets is still not clear, for example,
cryptocurrencies can be considered property,'3 or a security'4 or a means
of payment,'s therefore the parties find themselves in a difficult position
in choosing the right court. Second, the ratione personae jurisdiction
issue. This is potentially challenging in the context of emerging digital
assets given the frequent anonymity/pseudonymity of the persons
involved in the transaction, both when it comes to the person bringing the
claim (which requires proof they are entitled in fact to claim a right over a
specific asset) and also when it comes to finding/identifying the defen-
dant. Third, the ratione loci jurisdiction issue. In the context of emerging
digital assets, the question arises whether there are sufficient elements to
prove a link with a specific state, especially taking into account the decen-
tralised or multi-jurisdictional nature thereof. Another layer of complex-
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ity is brought by the legal status of emerging digital assets in the juris-
diction in question, in some countries those assets range from being
unregulated, to being subject to strict requirements or even being
banned.¢

All these facets of jurisdictional objections involving emerging digital
assets have one point in common: the connection to more than one juris-
diction and potential conflict in selecting the right court to bring the
claim. The aim of the present paper is to shed some light on this area by
analysing the variety of criteria taken into account by jurisdictions around
the world when faced with the question of which court has jurisdiction, as
many other countries (some of them potentially unknown to the parties)
could be relevant in retaining jurisdiction.

To offer a broad view of the topic, the author has selected a couple of court
cases from different common and civil law legal systems, involving some
of the most common issues in emerging digital assets disputes: fraud giv-
ing rise to a tort action and delictual liability; tax offences giving rise to
regulatory action; and contractual issues arising out of sale and purchase
agreements. The author has also taken into account a variety of emerging
digital assets such as virtual land, cryptocurrencies, and non-fungible
tokens (NFT’s).

It is important to note from the outset, that at the moment, there are no
international mandatory instruments that cover the issue of jurisdiction
in the context of digital assets disputes. Therefore, it is in the hands of
national courts on how to assess if they have jurisdiction over a specific
dispute. Nevertheless, one helpful non-binding instrument addressing
this issue is the UNIDROIT Principles on Digital Assets and Private Law
published in 2023.7

2  Tort Matters/Delictual Liability

Tort liability (in common law systems) or delictual liability (in civil law
systems) is born outside a contract and gives the person who was harmed/
suffered a loss the right to recover damages in compensation from the
physical or legal person who caused the harm or loss.’® It is important to
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note here that depending on the legal system and the circumstances of the
case, the same action can lead to tort liability or criminal liability. One of
the areas of emerging digital assets disputes that has kept courts particu-
larly busy have been cases involving unauthorised access to digital assets,
misappropriation or fraud.

Claimants often reach out to courts seeking assistance in recovering their
lost cryptocurrencies or NFT’s. However, it is often that the identity of the
perpetrators is not easy to track from a classical point of view. The immedi-
acy of digital asset transactions makes it possible for people to transfer,
sell, and own assets without the need to reveal their name, address, bank
account, etc. — details which would be usually shared in ‘traditional’
transactions. The problem that arises is that current legal norms on juris-
diction are based on ‘classical’ elements of a traditional transaction which
does not necessarily correspond to the realm of emerging digital assets.
Nevertheless, there are jurisdictions, such as England and Wales that
allow claimants to start a trial against a “person unknown”, or “John Doe”
in U.s., if the details of the defendant are not identified.

In general, in tortious claims, the court that has jurisdiction is the one
where the damage has occurred or where the harmful event occurred.
Finding the place of damage in an emerging digital assets dispute is not as
straightforward as in traditional disputes. One example of a tortious claim
case involving multiple jurisdictions is lon Science vs Person Unknown.'9

The background of the dispute is the following: there were two claimants

(i) the first one being a company based in England & Wales (Ion Science),

which specialised in gas detection products, (ii) and the second being an

individual domiciled in England & Wales, Mr Johns who was Ion Science’s

(first claimant’s) sole director and sole shareholder. There were three

defendants:

1 The first respondent, ‘person unknown’, were a group of individuals
connected to Neo Capital, a purported entity in which the claimants
believed they invested their capital in exchange for a cryptocurrency.

2 The second respondent, Binance Holdings (‘Binance’), was a Cayman
company that the claimants believed to be the parent of the group of
companies that operates the Binance Cryptocurrency Exchange;
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3 The third respondent, Payment Ventures, was a Us entity, believed to
be the parent of the group of companies that operate the Kraken Cryp-
tocurrency Exchange (‘Kraken’).

Based on the people involved, the dispute has ramifications in different
jurisdictions, and also includes an unknown group of people who may be
located anywhere.

The claimants sued a person unknown to recover the money invested in an
initial coin offering (1co) that never came to fruition. The claimants were
approached by some individuals and were persuaded to invest in crypto-
currencies. They started with small amounts, and after those were suc-
cessful, the stake increased. The defendants operated to convince the vic-
tim, Mr Johns, to give remote access to his computer. The route of the
money was as follows: Mr Johns would transfer money from his company
account, lon Science, to his personal account, and then to his Coinbase
account. The money from the Coinbase account was then converted into
bitcoins and the resulting bitcoins were purportedly transferred to a wal-
let address held by a crypto entity which advertised the 1co. The money
provided by Mr Johns and Ion Science was never invested in the 1co and
ended up in the digital wallets of the fraudsters.

Mr Johns sued the group of people allegedly connected to this crypto
entity to recover his money through a proprietary injunction, a worldwide
freezing order; and also demanded Binance and Kraken to disclose infor-
mation about the people connected to the crypto entity /wallet involved in
the transactions.

The court decided that although there are several jurisdictions that can be
relevant to the situation, England and Wales was the appropriate forum to
decide on all the claims against the three respondents. Regarding the
claims against the first respondent, whose location was unknown to the
court, the English court decided that it had jurisdiction to hear the case, as
the damage occurred in England and Wales. The court took into account
the following criteria:

the relevant funds were transferred from England and Wales (the bank

account which funded the Coinbase account was an account based in

England and Wales);
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the relevant bitcoins were located in England and Wales prior to the
fraudulent transfer;

the claimants, namely the person or company who owned the digital
assets were domiciled in England and Wales;

the documents were in English;

the witnesses were based in England.

After analysing whether there is a serious issue to be tried and whether
there is a good arguable case, the court held as follows regarding the juris-
diction over the person unknown: “Finally in relation to the proper forum,
in a case of a persons unknown claim it is obviously difficult to identify
another forum, but here in addition to that simple point that the claimants
are domiciled in England and Wales, the relevant funds were transferred from
England and Wales, the relevant bitcoin are or certainly were located in
England and Wales and also the documents are in English and the witnesses
are based in England, at least on the claimants’ side. For all of those reasons,
I am satisfied for the purposes of this application that it has been shown
that England is the proper forum for the trial of the claimants’ claims”.

However, even if the second and the third respondents were based
outside England and Wales, the court considered it justified to grant the
application for a disclosure order (Bankers’ Trust) concerning the infor-
mation they held about the first respondent. The court acknowledged that
such an order can be served outside the England and Wales jurisdiction
in exceptional circumstances. The court applied the same rationale for
establishing jurisdiction over the first respondent, and held that since

the disclosure order related to property within England and Wales (where
the bitcoins are or were) and that the lex situs was where the owner resided
or was domiciled, therefore the court had jurisdiction to decide on the
disclosure order. 2°

In a fairly similar case before the High Court of England and Wales,
Osbourne v Person Unknown and another,?” the court decided that since the
claimant was located in England, English law treats the assets as being
removed from that jurisdiction, and therefore the English courts were the
appropriate forum to hear the claims. The dispute involved the misappro-
priation of NFT’s by an unknown person. The victim sought an order
restraining the dissipation of the NFT’s by the unknown person, as well as
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a disclosure order (Bankers’ Trust) directed to Ozone Networks Incorpo-
rated, a corporation incorporated in United States of America, requiring it
to provide information enabling the claimant to trace or identify the per-
sons unknown who controlled the wallets holding the NFT’s. Regarding
the jurisdiction over the person unknown, the English High Court held as
follows:

“It is necessary now to turn to the third question that therefore arises, of
whether England is clearly the appropriate jurisdiction for dealing with this
claim. As far as that is concerned, as maltters currently stand, I have no
information as to where the persons unknown are located, or the jurisdic-
tions in which they are to be found. On the other hand, what I do know 1s
that the claimant is located in England and English law treats the assets as
having been removed from her in England. In those circumstances, on bal-
ance, and at this stage in the enquiry, I am satisfied that England is the
appropriate forum. I am satisfied in those circumstances that permission
should be granted to serve the persons unknown out of the jurisdiction.”
(emphasis added)

By contrast with the previous case, the court only relied on one simple cri-
terion: the place where the claimant resided/had her domicile. Regarding
the disclosure order against the U.s. corporation, Ozone, the court was
more cautious and even hesitant in retaining jurisdiction, acknowledging
the difficulties in imposing such an order on a foreign entity. But never-
theless, it granted the application, on “the assumption that Ozone would
wish to cooperate with the English Courts”.>?

3 Regulatory Issues (Taxation, Financial Instruments,
Consumer)

Another prevalent topic in the area of emerging digital assets disputes is
around regulatory issues such as taxation, consumer protection or
whether or not some digital assets qualify as financial products/instru-
ments. Courts have to decide whether or not their national regulatory
authorities have the power to impose obligations on emerging digital
assets traders or owners, and consequently whether the respective dispute
falls under their jurisdictions.
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Ahighly debated topic in the United States is whether or not cryptocur-
rencies are considered securities,?3 and therefore falling under the regula-
tory powers of the Securities and Exchange Commission (SEC),24 or com-
modities,?s which are under the realm of the Commodities and Futures
Trading Commission (cFrc) authority.2’ The criterion in establishing
jurisdiction when it comes to disputes over the legal status of emerging
digital assets (whether as financial instruments or not) is not necessarily
the place where the digital assets provider is based, but rather the location
of their potential customers.

In a dispute involving Laino Group Limited (‘Pax Forex’), the Southern
District of Texas held that PaxForex violated the u.s. Commodity
Exchange Act regarding retail investors by offering unregistered lever-
aged transactions in cryptocurrencies. Pax Forex is an online trading plat-
form, registered as a company in Saint Vincent and the Grenadines, with
data centres in New York and London. The platform operated with fiat
currencies but also with cryptocurrencies such as Bitcoin, Ethereum, and
Litecoin. In arriving at its decision, the court took into account that the
platform “solicits or accepts orders from customers, including those in the
United States”, through the following: (i) their website, which had a drop
down menu with an option of selecting the United States as the custom-
er’s country of residence, as well as an American flag symbol that corre-
sponded to the customer’s area code and phone number; (ii) Pax Forex
identified themselves as “The Best Forex Broker for Beginners in the usA” in
one of their blog posts; (iii) their website contained testimonials from u.s.
based customers, etc.?” What is important here is not solely the actual
location of their customers, but rather making the instruments available
to customers in a particular jurisdiction.

Another area of focus for regulators is the taxation of digital assets. The
issue was brought before the German courts, which had to decide about
the tax implications of renting virtual land. By way of introduction, virtual
land is real estate created in a digital form hosted on a Webg platform (the
most common ones are Metaverse, Axie Infinity, Decentraland, The Sand-
Box, Somnium Space, Cryptovoxels, etc.).28 The concept of virtual land
became popular through video game platforms such as Second Life which
started to monetize the digital space by allowing users to acquire different
parts of land in a specific game.
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Virtual land transactions raised the question of whether they could trig-
ger any tax liability. The German courts were seized in July 2018 with a
dispute between a virtual landlord and the German tax authorities.29 The
landlord (the plaintiff) bought land in the virtual world of Second Life,
which he then rented to other Second Life users and received a monthly
rent in Linden dollars, the currency of Second Life. The German courts had
to take into account the following potential jurisdictions: the place where
the claimant was based (Germany), where the economic value materi-
alised (Germany), where the payment was made (potentially in various
jurisdictions, depending on where the tenants of the virtual land were
based), and the place where the provider of the game was based (United
States). It is important to note here that the first instance court3° and the
second instance court were not aligned in their approach, which shows
the difficulties in identifying the relevant criteria when assessing jurisdic-
tion over a virtual land transaction.

After exchanging the Linden dollars for us dollars, the landlord received a
notice from the German tax authorities. According to the tax authorities,
renting virtual land constitutes a taxable digital service. The first instance
court, the Cologne Finance Court (Finanzgericht Koln), held that the plain-
tiff primarily used the online platform to generate income by “renting”
virtual land, and not necessarily for gaming purposes, therefore, it found
the plaintiff liable to pay tax in Germany.

In November 2021, the German Federal Fiscal Court (Bundesfinanzhaf)
overturned the decision, and held that in-game transactions that are lim-
ited to mere participation in the game do not usually represent an eco-
nomic activity. The court added that a taxable exchange of services can
only be assumed when leaving the virtual world and entering into a “real”
commercial transaction, namely when the Linden dollars were exchanged
for us dollars. However, since the gaming operator’s headquarters were
located in the USA, the court found that the plaintiff’s activity was not
taxable in the Federal Republic of Germany.

The German Federal Fiscal Court took into account the following criteria
when deciding if they had jurisdiction over the dispute:

127



128

TRANSFORMING ARBITRATION

“The plaintiff did not carry out the other service fictitiously provided to the
gaming operator within the country.3"

()

The fate under sales tax law when determining the place of performance does
not depend on the content of the service, but rather on the personal character-
istics of the person providing the service or the recipient of the service.”
(emphasis added)s3?

The location of the fictitious service provided by the plaintiff'to the gaming
operator as an entrepreneur is therefore based on the place where the gaming
operator operates its business. This is not located domestically, but in the
USA, where the game operator is based and also operates the servers for [the]
program.” (emphasis added).33

We note here that the German Federal Fiscal Court relied on a criterion
that can be easy to identify (compared to the option of taking into account
the place of payment, or the place where the servers are located), and
which has a certain degree of permanence and can be verified by checking
publicly available information (such as a national companies’ registers).

4 Contractual Transactions

In general, in cross-border disputes, the competent court is the one where
the defendant is domiciled. However, when it comes to contractual trans-
actions, the competent court to hear the dispute may also be the court
where the contractual obligation in question should have been performed
or where the breach has occurred.3+ When it comes to applying the same
logic to contracts dealing with emerging digital assets, the courts are
faced with a difficult task.

In an NFT dispute before the High Court of Singapore, Janesh s/o Rajku-
mar v Unknown Person) (Chefpierre) 35 the court was asked to freeze the NFT
allegedly sold by the respondent. By way of background, an NFT investor
who owned various tokens from the popular NFT collection ‘Bored Ape
Yacht Club’ used one of their unique N¥T’s (BAYC No. 2162) as collateral to
borrow Ethereum from a crypto lender, via NFTfi, a community platform
functioning as an NFT-collateralised cryptocurrency lending marketplace.
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According to the parties’ agreement, “at no point would the lender obtain
ownership, nor any right to sell or dispose of the Bored Ape NFT”. The lender
could only, at best, hold on to the Bored Ape NFT, pending repayment of
the loan. However, the borrower became unable to repay its loan, and the
lender decided to transfer the NFT to a personal Ethereum wallet and
listed it for sale on OpenSea, a popular online NFT marketplace.

Given the risk of dissipation of the NFT, the borrower started court pro-
ceedings seeking a proprietary injunction prohibiting the defendant (the
lender) from dealing in any way with the Bored Ape NFT. As in the cases
mentioned above, the action was against a person unknown (acting under
the pseudonym of Chefpierre). The claimant argued that, notwithstanding
the fact that the domicile, residence and present location of the defendant
was unknown, the Singapore court was the appropriate court to hear the
application for the injunction on the basis that:

A There was sufficient nexus to Singapore. The claimant was a Singapor-
ean citizen who carried on business from Singapore and owned prop-
erty in Singapore. Further, he entered the transactions concerning the
Bored Ape NFT in Singapore.

B Singapore was the forum conveniens. If the Singapore courts did not
hear the case, there was no other appropriate forum. This was because
the Bored Ape NFT existed as code stored on the Ethereum blockchain,
which is essentially a decentralised network of ledgers maintained in
computers around the world.

The main criterion taken into account by the Singapore court was that the
claimant was located in Singapore and carried on his business there.

“In the present case, I was satisfied that the court had the jurisdiction to hear
the present application. While the decentralised nature of blockchains may
pose difficulties when it comes to establishing jurisdiction, to my mind, there
had to be a court which had the jurisdiction to hear the dispute. In the pres-
ent case, based on the available facts before me, that court was the Singapore
court. The primary connecting factor was the fact that the claimant was
located in Singapore, and carried on his business here.”3° (emphasis
added)
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This case is particularly interesting because the court acknowledged the
difficulties in establishing jurisdiction given the decentralised nature of
the blockchain technology used in creating and storing the NFT. At the
same time, the court relied solely on the place where the claimant was
based, not the legal system where the breach took place, or where the
defendant was based. The most important factor was that there had to be a
court which would decide over the dispute, and in lack of a better choice,
the court selected the place where the claimant was based.

5 Soft Law

The court cases analysed above reveal various ways to deal with jurisdic-
tional issues, depending on the state and the nature of the dispute. How-
ever, when it comes to regulations and international instruments, unfor-
tunately, there is limited guidance at an international level on which
criteria the courts should employ when dealing with issues of cross-bor-
der emerging digital assets disputes. This is an area under development.
Nevertheless, one notable example is the UNIDROIT Principles on Digital
Assets on Private Law 2023 (‘UNIDROIT Principles’). It is important to note
here, that the uNIDROIT Principles do not have a mandatory force. Rather
they represent soft law (having a non-binding nature), and their focus
does not cover jurisdictional issues but rather applicable law.37:38 Being
mindful that the issue of jurisdiction is tied to procedural law and the
issue of applicable law is related to substantive law, the UNIDROIT Princi-
ples, while not directly linked to conflict of jurisdiction, may serve as
guidance for the courts when deciding whether they have jurisdiction or
not over a specific digital asset dispute, or which criteria to take into
account when more than one state is potentially relevant to the dispute.

Principle No. 5 (Applicable law) lists the following hierarchical criteria to
be taken into account by the courts when trying to determine the applica-
ble law to digital assets disputes:

Proprietary issues in respect of a digital asset are to be governed by:
A the domestic law of the State expressly specified in the digital asset,
if not specified, then by
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B the domestic law of the State expressly specified in the system on
which the digital asset is recorded, if not specified, then

c inrelation to a digital asset of which there is an issuer, the domestic
law of the State where the issuer has its statutory seat, provided that
its statutory seat is readily ascertainable by the public; or

D Ifnone of the situations applies:

Option A:

— Those aspects or provisions law of the forum State as specified by
that State; or

— Those principles specified by the forum State; or

— The law applicable by virtue of the rules of private international law
of the forum State.

Option B:

— Those Principles as specified by the forum State;

— The law applicable by virtue of the rules of private international law
of the forum State.

Paragraph 2 of Principle No. 5 clarifies what is understood by proprietary
issues, namely acquisition and disposition of digital assets (which are
always considered a matter of law). Further, the Principles specify that: “in
determining whether the applicable law 1s specified in a digital asset, orin a
system on which the digital asset 1s recorded, consideration should be given to
records attached to, or associated with, the digital asset, or the system, if such
records are readily available for review by persons dealing with the relevant
digital asset.” The UNIDROIT Principles also take into account an implied
choice of applicable law,namely the applicability of the hierarchical points
listed in Principle No. 5, paragraph (1) a, b, and c: when a person transfers,
acquires, or has any other dealings with a digital asset.

The drafters of the UNIDROIT Principles also took into account the changes
that might appear in time to the applicable law. In order to avoid potential
conflict with subsequent laws, it is mentioned explicitly that proprietary
rights in the digital asset that have been established before the change in
law are not affected by it.
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Finally, the UNIDROIT Principles also define the meaning of ‘issuer’
referred to in paragraph (1)(c) of Principle No. 5, as a legal person:

“()who put the digital asset, or digital assets of the same description, in the
stream of commerce for value; and (ii) who, in a way that is readily ascer-
tainable by the public, (A) identifies itself as a named person; (B) identifies its
statutory seat; and (c) identifies itself as the person who put the digital
asset, or digital assets of the same description, into the stream of commerce

Jorvalue.”

Principle 5 is of particular importance for uNIDROIT which joined forces
with HccH to develop further the points discussed in Principle 5 and give
more detailed guidance to policymakers regarding applicable law in
cross-border holdings and transfers of digital assets and tokens. The
HCCH-UNIDROIT Joint Project on Law Applicable to Cross-Border Holdings
and Transfers of Digital Assets and Tokens will focus on the applicable law
in the absence of an explicit choice of law by the parties; weaker party pro-
tection in transactions relating to digital assets and tokens; connecting
factors that would have an impact on the law applicable to cross-border
holdings and transfers of digital assets and tokens; and the law applicable
to linked assets. Currently, there is no information on whether the
research will extend to conflict of jurisdictions.3? The guidance prepared
by UNIDROIT is a very well-researched paper, accompanied by a detailed
commentary on how the principles apply and what are their limitations.

On the same topic, at a national level it is worth following the work of the
Law Commission of England and Wales on preparing the research paper
Digital assets: which court, which laws (previously, named Conflict of Laws
and Emerging Technologies), which is currently in the consultation
phase.4° As put by the Law Commission “Digital assets (especially when
combined with distributed ledger technology) have the potential to generate
multiple (and potentially inconsistent) assertions of applicable law and juris-
diction. This area of law 1s presently uncertain and can often be difficult to
apply.” The scope is to analyse the current rules on private international
law as they may apply in the digital context and, where appropriate, make
recommendations to ensure that the law in this area remains relevant and
up to date.
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6 Conclusion

As shown in the cases analysed above, the courts tend to retain jurisdic-
tion even if the dispute does not fall into a ‘classical’ concept or a ‘tradi-
tional’ pattern, as long there is a certain link between the elements of the
dispute (the plaintiff, the respondent, the place where the damage
occurred etc.) with the state where the court is based. However, the criteria
taken into account are tenuous and not always predictable. In some
instances, the courts will retain jurisdiction in lack of a better option, as a
sort of court of ‘last resort’. In order to avoid forum shopping and ensure
predictability of such disputes, there is, therefore, a need to tackle at an
international level the issues of conflict of jurisdictions in the context of
emerging digital assets disputes.

Notes

1 England & Wales Law Commission on Law, “Digital Assets: Final Report” p. ix.

2 https://lawcom.gov.UK/new-recommendations-for-reform-and-development-
of-the-law-on-digital-assets-to-secure-UKs-position-as-global-crypto-hub/.

3 UNIDROIT Principles on Digital Assets and Private Law, 2023, p. 16,
https://www.unidroit.org/wp-content/uploads/2023/04/c.D.-102-6-Principles-
on-Digital-Assets-and-Private-Law.pdf.

4  Allen, ].G., Rauchs, M., Blandin, A. & Bear, K. “Legal and Regulatory Consider-
ations for Digital Assets” Cambridge Centre for Alternative Finance (2020). It
is important to note that this definition comes with the following disclaimer
“It should be noted that a considerable number of digital assets that are mar-
keted or portrayed as “cryptoassets” do not meet this definition. A prominent
example would be xrp, issued by Ripple Labs which, consequently, would be
classified as another type of asset”, https://www.jbs.cam.ac.Uk/wp-content/
uploads/2020/10/2020-ccaf-legal-regulatory-considerations-report.pdf.

5 Vadgama, Nikhil. “Enterprise Digital Assets” ucL Centre for Blockchain Tech-
nologies (2022) p.7. https://discovery.ucl.ac.uk/id/eprint/10160678/1/Enter-
prise_Digital Assets ucLcBT.pdf.

6 England & Wales Law Commission on Law, “Digital Assets: Final Report”. The
term digital asset “captures a huge variety of things including digital files,
digital records, email accounts, domain names, in-game digital assets, digital
carbon credits, crypto-tokens and N¥ts. The technology used to create or mani-
fest those digital assets is not the same. Nor are the characteristics or features
of those digital assets”.

7 Typically, digital assets are referred to as tokens, which are broken down into
payment (digital currencies), utility (including governance and access) and
security tokens (including equity, debt and other financial assets). In the con-
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indicia of property” and “the novel or distinctive features possessed by some
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21-cv-260-PB (D.N.H. Nov. 7, 2022; Securities and Exchange Commission v.
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UNIDROIT Principles on Digital Assets and Private Law, adopted by the
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Cane, Peter. The Anatomy of Tort Law Bloomsbury Publishing (1997).

Ion Sciences Ltd v Persons Unknown and others (unreported), 21 December
2020 (Commercial Court), https://Uk.practicallaw.thomsonreuters.com/Link/
Document/Blob/I5438c9dc7c3grrebbeasfodegfb69s70.pdf.

Ibid. para. 21 “(...) a Bankers Trust order might be one where there can be
service out of the jurisdiction in exceptional circumstances, and that those
exceptional circumstances might include cases of hot pursuit. That is this type
of case. As I say, I consider that there is a good arguable case that there is a
head of jurisdiction under the necessary or proper party gateway. [ should also
say that it seems to me that there is a good arguable case that the Bankers
Trust case can be said to relate wholly or principally to property within the
jurisdiction on the basis of the argument which I have already identified
which is that the bitcoin are or were here and that the lex situs is where the
owner resides or is domiciled. Accordingly, I consider that there is a basis on
which jurisdiction can be established.”

Osbourne v Person Unknown and another [2022] EWHC 1021 (Comm).

Ibid. “s53. In those circumstances, the only other question I have to ask myself,
is whether or not England is clearly and distinctly the more appropriate place
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because as I have explained, Ozone has no presence in the English jurisdic-
tion, and therefore the ability of the Court to enforce any order it makes
against Ozone is, by definition, a limited one, and the Court will decline to
make orders which are, by their nature, futile.
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likely to generate significant litigation if Ozone engage with the process at all;
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therefore, the order will ultimately turn out to be pointless.
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the approach which had been adopted in earlier cases, and on the assumption
that Ozone would wish to cooperate with the English Courts for the purposes
of supplying information which enables.”
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