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Chapter 5 

Metaverse and Private International Law: 
Challenges in Determining Governing Law

Ekaterina Oger Grivnova

The advent of the Internet has already presented substantial challenges to 
the realm of Private International Law (PIL).1 Those challenges have taken 
on a new dimension within the context of the metaverse. The metaverse’s 
lack of physicality has significantly disrupted the conventional processes 
of determining applicable laws.2 

To determine the governing law, it is necessary, first, to classify the issue 
at stake, and then to select and apply a relevant PIL rule.

As to the issue classification, legal relationships within the metaverse now 
predominantly mirror conventional legal constructs (1). While familiar, 
those constructs often collide with the digital paradigm of the metaverse, 
complicating the choice of the relevant PIL rules (2) and their implementa-
tion (3).

1	 Main Categories 

Two main categories that can affect the choice of applicable law are the 
type of the underlying obligation and its subject-matter.

Type of Obligations 
Legal relationships in the metaverse operate within the two natural-world 
categories of contractual and non-contractual obligations. The latter cate-
gory encompasses torts (delicts) and quasi-delicts, such as unjust enrich-
ment or culpa in contrahendo. For ease of reference, we will only refer to 
torts, contrasting them with contracts.

The distinction between obligations arising out of contracts and those 
arising out of torts is crucial for identifying the applicable set of PIL rules. 
For instance, within the EU, different PIL regulations apply to contractual 
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obligations (Rome I Regulation) and non-contractual obligations (Rome II 
Regulation). While the distinction between the two categories had already 
been blurred in some cases,3 the metaverse has added an additional layer 
of complexity.

Contractual matters involve voluntary commitments between parties,4 
that the metaverse readily accommodates. Contractual configurations in 
the metaverse encompass arrangements between users (such as a loan 
using a metaverse land plot as collateral5 or an exchange of metaverse 
cryptocurrencies with a sell-back option6), and between a user, on one 
hand, and a platform, on the other. The latter embody the platform’s terms 
and conditions, giving rise to the platforms’ obligations as to the quality 
of their services7 and the security they provide.8 It is also conceivable to 
imagine contracts concerning digital assets located in the metaverse 
involving non-users and external platforms. For instance, a non-user 
might acquire metaverse cryptocurrency on an external cryptocurrency 
exchange or a metaverse land plot on an external NFT marketplace.

Conversely, torts involve liability arising from outside of any contractual 
commitment. In the metaverse, tort disputes notably cover an array of 
personal offenses, including harassment, discrimination and defamation, 
misappropriation of digital assets,9 and trademark infringements.10 

This seemingly simple distinction between contracts and torts is not 
always easy to follow within the context of the metaverse.11 Arguably, the 
metaverse relies on different crypto-networks, each of which can give rise 
to a multitude of seamless contractual links. It means that a contractual 
relationship can exist where there would be none in the natural world. For 
instance, the last indirect NFT’s buyer can potentially bring an action 
against the NFT’s creator for having misleadingly presented its creation or 
used illegal elements during its minting.12 Such action could be classified 
as arising out of a tort, as it is currently done under EU law for the non-
contractually connected members of the property-transferring contract 
chain.13 Alternatively, it could be viewed as a contract issue, since the NFT 
is tied to a smart contract14 that may be considered a legally binding 
agreement among all participants in the chain, regardless of any separate 
contractual arrangements they may have individually entered into.  
Moreover, some issues, like a cyberattack initiated by users and directed 
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towards the platform,15 can pertain either to a breach of contract (such as 
terms and conditions and implied duty of loyalty) or to a tort not covered 
by any contract. 

Subject-Matter 
The identification of the relevant PIL rule is impossible without a proper 
qualification of the subject-matter at stake.16

The convergence of contractual and non-contractual obligations within 
the metaverse often, but not exclusively, revolves around digital assets 
like cryptocurrency, metaverse land plots, avatars and wearables, which 
can take the form of NFTs. Naturally, the regime applicable to digital assets 
and to the obligations involving such assets relies on the variable legal rec-
ognition of those assets across jurisdictions.17

Different qualifications of the subject-matter can point towards different 
applicable laws. If one considers a digital asset as property (like in the UK, 
Singapore, Italy and Russia18), its regime should depend, in principle, on 
the law of the country in which it is located (lex rei sitae) – which is hard or 
even impossible to establish in the context of the metaverse.19 The situa-
tion will be different if the digital asset at hand is perceived as a security 
(as in the US, under certain conditions20), foreign currency or legal rela-
tionship. Some digital assets might be simply prohibited in some jurisdic-
tions, like cryptocurrency in China.

While the legal regime applicable to digital assets is taking shape in a more 
centralised fashion in some States (such as the UK21), in others, it is giving 
rise to a multitude of divergent positions. To illustrate the volatility of the 
qualification process, in 2023, while bringing their lawsuits against Binance, 
two different regulatory authorities in the US, the Commodity Futures 
Trading Commission and the Securities and Exchange Commission, quali-
fied the same crypto-asset (BUsd) as a commodity and a security, respec-
tively22 – which, in PIL, would mean that different laws could apply.

In response to this challenge, multiple national and international authori-
ties pushed for the creation of a distinct legal category for digital assets.23 
As the UK Law Commission explained in its recent Report on Digital 
Assets, the new category of “digital objects” does not fit neatly within the 
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existing classifications of things in possession or things in action (and 
hence within the established PIL categories).24 At the same time, it seems 
that the capacity of the digital assets to be subject of proprietary rights is 
now widely uncontested.25 

2	 Selection of Applicable PIL Rules 

Even if the qualification itself is not subject to doubt, the metaverse intro-
duces a degree of ambiguity into the selection of relevant PIL rules for 
both contractual and non-contractual matters.26 Moreover, this selection 
process may differ before a State judge and an arbitrator.

PIL rules include material, i.e. directly applicable, and conflict-of-laws 
rules. Given the scarcity of the rules specifically tailored for digital assets, 
when State court judges encounter a scenario involving the metaverse, its 
users, or assets, they are mostly compelled to select from the existing 
array of rules applicable to the natural world. Those include, first, material 
rules that apply to broader concepts, such as property or contracts,27 as 
well as to related areas like digital services, online platform liability, and 
securities.28 Secondly, the potentially applicable set of PIL rules also 
include national or regional conflict-of-laws rules, which diverge across 
jurisdictions29 and are not adjusted to the specificities of the metaverse 
relations.30 The results can therefore differ depending on the forum.31

Conversely, where permitted by applicable arbitration laws and rules, 
arbitrators may bypass national conflict-of-law rules by using the voie 
directe method.32 This approach involves directly identifying the law most 
closely connected to the matter at hand.33 When allowed, it can help deter-
mine the relevant national law without relying on potentially inappropri-
ate conflict-of-law rules.

Another avenue lies in applying soft law such as lex mercatoria (including 
its codifications, such as UNIDROIT Principles), based on general princi-
ples of law, international trade and international arbitration, as the most 
appropriate set of applicable rules.34 The recognition and role of soft law, 
along with its interaction with domestic legal systems, vary across juris-
dictions. For instance, lex mercatoria, despite its name, usually is not con-
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sidered formal “law”. While in arbitration it is generally not contested that 
the parties can choose such non-State rules of law as applicable to their 
dispute,35 such a flexibility is rarely seen in State courts. Yet, within court 
settings, these non-state legal frameworks can still serve as contractual 
terms through incorporation by reference.36 This means decision-makers 
might turn to national laws if the contract terms, implying lex mercatoria, 
are insufficient for resolving disputes and/or if they conflict with essential 
legal principles.

The hesitance among arbitrators to apply lex mercatoria without clear 
party consent stems from its non-binding nature, despite arbitration 
rules often giving them wide latitude in rule selection. Nevertheless, given 
the international nature of metaverse-related issues, parties and arbitra-
tors may want to consider its application, or even consider opting for an ex 
aequo et bono mechanism. This would allow an arbitral tribunal to act as 
amiable compositeur and, in other words, base its decision on equity con-
siderations.37 

One can even think of the emergence of lex metaversia, i.e., substantive 
transnational rules, taking into account the specificities of the 
metaverse-related matters.38

3	 Search for Connecting Factors 

If the substantive rules, which have their own territorial scope of applica-
tion, do not apply (which they potentially can if the existing definitions 
are stretched to include the metaverse realities), the decision-maker will 
consider various connecting factors to determine the applicable rules of 
law, i.e. links between a given situation and a specific applicable law. 

The most obvious connecting factor to find an appropriate ‘applicable rule 
of law’ would then be the choice of the parties.39 The principle of party 
autonomy is almost universally recognised. The parties can explicitly 
express their intent or, less commonly, imply it. While the principle of 
party autonomy often prevails, exceptions exist, notably when a weaker 
party is involved or when the situation falls within the scope of applica-
tion of public policy provisions. It should be also noted that even though 
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the majority of the metaverses’ terms and conditions stipulate a choice of 
law, this choice only applies to relationships involving the platform and 
does not extend to the relationships solely among the platform’s users. 

In scenarios where parties fail to designate the applicable law, PIL will 
require identifying the closest connection.40 The conflict-of-laws rules 
provide for presumptions of this closest connection. For instance, under 
the Rome I Regulation, a contract for the sale of goods is governed by the 
law of the seller’s habitual residence, while a contract for service provision 
falls under the law of the service provider’s habitual residence. 

The voie directe method also aims at identifying the most closely con-
nected law. Contrary to the conflict-of-laws method, it does not rely on 
presumptions but on subjective appreciation of the factual matrix by the 
decision-maker.

In both cases, using connectors can be challenging within the context of 
the metaverse, mainly for two reasons.41 

First, the identities of the involved parties and their respective habitual 
residences may or may not be known. Even in instances where one enters 
into a contractual relationship with a metaverse platform (such as through 
registration), establishing the identity of the counterpart within the 
metaverse can remain complex. This is because the metaverse might lack 
legal existence in form of a recognised legal entity and a clearly identifi-
able responsible individual. As an example, in Tulip Trading Limited v. 
Wladimir van der Lan and Ors, the High Court decided that developers of 
cryptocurrency networks cannot owe fiduciary duties to the owners of 
cryptocurrency used within that network (pending appeal).42 

Furthermore, even if a contracting party knows the natural-world identity 
of its counterpart, difficulties can still arise in proving the connection 
between the natural-world person and the disputed digital asset or its dig-
ital representation, typically established via the proof of control.43 
Secondly, the metaverse’s inherent lack of physicality complicates the 
identification of the places where the digital property is situated (lex rei 
sitae), where the contract shall be performed (lex loci contractus or solutio-
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nis) or where the damage occurred (lex loci delicti), all being the most com-
mon PIL connecting factors alongside the parties’ habitual residence.

To address these hurdles, consideration can be given to other factors that 
can link the situation at hand to a particular national law, via fictitious resi-
dence of the parties. This fictitious residence can be established at the resi-
dence of entities involved in handling digital assets within the relationship 
(such as cryptocurrency exchanges, NFT marketplaces, wallets, and the 
metaverse platforms), as well as at the domicile of banks maintaining 
accounts used for crypto-asset transactions.44 In case of a cybertort, the 
place of accessibility of the metaverse platform could be taken into account, 
sometimes coupled with other indicators allowing for the identification of 
the States targeted by the platform (“méthode de focalisation”).45 These indi-
cators might include physical presence, the use of a specific language, the 
geographical origin of clients, and more – as it was already the case with the 
online platforms in general. When it comes to the infringement of intellec-
tual property rights, the law of the country where the protection of those 
rights is sought (lex loci protectionis) may be also applicable.46

The UNIDROIT Working Group on Digital Assets and Private Law went fur-
ther by suggesting a tailored approach for digital assets. This approach 
recommends a sequential examination of the various relevant connectors, 
starting with the law of the State expressly specified by the digital asset or 
the system on which it is recorded. If this is not determinable, as it is nor-
mally the case, then the law of the State where the issuer is statutorily 
based should be considered, followed by the law of the forum State or the 
law determined by the PIL rules of the forum State.47 While such a har-
monisation effort is highly commendable, it seems that the traditional 
connectors might be still in play for a long time. 
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